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SUMMARY
1. Appellees, Wayne and Augusta Williams, are the maternd grandparents of Madison Lee, age 8,
and the parentsof Robyn Allen, Madison’ smother. The chancery court found that it wasinthe best interest
of the child to return custody of Madisonto the Williams and to dlow Robyn to have supervised vigtation.
Robyn raisesthe falowing issuesonapped: (1) whether the court erred as a matter of law inrevigtingthe
issue of custody after the court had entered afind judgment; (2) whether the chancery court as a matter

of law could restrict the movements of the parent and child; (3) whether the court committed manifest error

when it entered an order trandferring custody of the minor child without due process of law; and (4)



whether the court abused itsdiscretion in refusing to recuseitself after it took affirmative actionsto cause
the custody of the minor child to be changed. We &ffirm.

FACTS
92. Madison Taylor Lee (“Madison”) was born out of wedlock on September 4, 1996 to Robyn
Janette Allen (“Robyn”) and Christopher Thomas Leg(* Chris’). At approximately 12 weeks of age
Madisonwas placed inthe custody of the Department of HumanServices (*DHS’) after the DHS received
areport of potentia child abuse by Chris. A report from Children’ sHospital in New Orleans indicated that
Madison had two black eyes, abrasions on her left eye, and alarge bruise on her right cheek. All of these
injuries occurred while Madisonwasinthe excdusive care of Chris. Chris was charged with child abuse but
was never convicted. Somewhat inexplicably, the charge wasretired to the file after Chris pled guiltyto an
unrelated offense. Chris spent elghteen months inthe custody of the Mississppi Department of Corrections
because of a violent act committed while at a restitution center. On &t least one occasion, Chris became
angry with Robyn and best her.
13. On March 24, 1999, Augusta and Wayne Williams filed a complaint to terminate parentd rights
in the Chancery Court of Pearl River County, Missssppi. On October 31, 2001, the chancery court
entered its findings of fact, conclusons of law, and find judgment in Cause No. 99-0187-GN-W. The
judgment terminated Chris parentd rights, but gave Robyn custody after a period of adjustment that
required certain restrictions such as counsdling and completionof a program for battered women. Robyn
was further ordered to have no contact with Chris Lee.
14. At some time after Robyn was givencustody, the chancellor learned that Robyn was pregnant with

a second child by Christopher Lee, despite her in-court statements that she had not and would not have



any further contact with him. The chancellor aso learned that Robyn had moved to Foridato bewithLee
in defiance of court orders. Uponlearning thisinformation, the chancellor encouraged Madison’s guardian
ad litem to file amotionto change custody. On September 10, 2002, the guardian ad litem filed amotion
of the guardian ad litem for injunctive and other relief in which the guardian sought a restraining order
againg Chris Leein order to prohibit any contact between Lee and Madison or Robyn Allen.

5. On November 16, 2002, Augustaand Wayne Williams filed amotionfor emergency custody and
motionto cite defendantsfor contempt of court. In the complaint the Williams s dleged amaterid change
in circumstances adverse to the best interests of the child in that Robyn had refused to dlow them any
vidtaionand had moved to FHoridawithMadisonto continue her reationship with Chris Lee. The Williams
further requested animmediate ex parte hearing for thematter. OnNovember 18, 2002, the chancery court
held the ex parte hearing and entered an order whichfound that Madisonwas inimmediatedanger of abuse
and ordered that Madison immediately be given to Wayne and Augusta Williams.

T6. On December 4, 2002, Robyn'’s attorney, William W. Dreher, Jr., filed amotion to set asde ex
parte order and mation to recuse based upon the chancellor’s encouragement of filing of the maotion to
change custody. Robyn’ s motionwas denied by court order on December 19, 2002. Instead of complying
with the chancery court order to return the custody of Madison, Robyn and Dreher filed a petition for
review and apetitionfor writ of prohibitionbefore the Missssppi Supreme Court. While the petitions were
pending before the Supreme Court, on February 14, 2003, Wayne and AugustaWilliams filed therr motion
to cite Robyn J. Allen for contempt of court. William Dreher was noticed of the motion to cite Robyn J.
Allenfor contempt on February 25, 2003. Inabewildering turnof events, Attorney Dreher drafted aletter

to Renee McBride Porter, the attorney for the Williams, ating that he had not been retained to represent



Ms. Allen, and as such would not accept notice of the hearing.
17. On March 20, 2003, the chancery court entered its judgment for contempt. Within the procedurd
history within the order, the court stated that on March 10, 2003, Mr. Bobby Walker had attempted to
serve Robyn Allenwiththe Plaintiff’ snotice but had been unable to do so. The court also found that absent
his assertions to the contrary, William Dreher did indeed enter his appearance of counsel for the Defendant
in this matter, and that she was properly noticed for the hearing. The court then found Robyn Allen in
contempt, but reserved its ruling on sanctions.
118. On April 2, 2003, WilliamDreher filed aspecid entry of gppearance and objection to judgment of
contempt. Within the motion Dreher argued that the court lacked jurisdiction over Allen for falure to
properly serve her witha Rule 81 summons asrequired by the Missssippi Rulesof Civil Procedure. Dreher
aso argued that the court had no jurisdictionto modify the origind custody order. Dreher reasoned that the
judgment denying termination of Robyn Allen’s parenta rights ended the action absent timely apped, and
thus ended the court’ sjurisdiction. Dreher further argued that the Williams must file anew complaint dleging
amateria change incircumstancesto properly be before the court. Dreher dso chdlenged the court’ sorder
of October 30, 2001, which prohibited Robyn Allen from leaving the court’ s jurisdiction permanently.
T9. On March 20, 2003, the Mississippi Supreme Court granted Robyn Allen’s motion for extenson
of time. However, the court denied her motion to vacate the emergency custody order, and aso denied her
petition for review of tria court’'s denid of motion for recusa.
110.  OnJdune 14, 2003, Robyn Allenfiled her motionto dismissthe motionfor emergency Custody order
and motion to cite Robyn J. Allen for contempt of court. After trid on February 11, 2004, the Chancery

Court of Pearl River County entered itsfina judgment. The judgment granted custody of M adisonto Wayne

4



and AugustaWilliams while dlowing Robyn vigtationrights. All other relief requested by various partieswas
denied. Robyn Allen now timely gppeds.
ISSUESAND ANALYSIS

. Whether the court erred asa matter of law in revisiting the issue of
custody after the court had entered afinal judgment.

11. On gpped Robyn Allen argues that once the Chancery Court of Pearl River County, Mississppi
entered an order denying Augusta and Wayne' s petition to terminate parental rights, the court no longer
enjoyed jurisdiction over the parties. Allen argues that when the chancery court denied the petition to
terminate parental rights on September 10, 2002, the order was not modifiable, and ended any continuing
juridiction. Accordingto Allen, under Mississppi law atimely appeal or a new complaint dlegingamateriad
change in circumstancesis required in order for achange in custody.

12.  “This Court will not disturb the factud findings of a chancellor when supported by substantia
evidence unless it can say withreasonable certainty that the chancellor abused his discretion, was manifestly
wrong, clearly erroneous, or applied anerroneous legd standard.” Morgan v. West, 812 So.2d 987, 990
(7 )(Miss. 2002), (citing Cummings v. Benderman, 681 So. 2d 97, 100 (Miss. 1996)). For questions
of law, the court employs ade novo standard of review and will only reverse for an erroneous interpretation
or gpplication of the law. Morgan, 812 So.2d at 990 (18).

113. “Whenacourt entersanorder awarding custody of a child, that court holds continuing jurisdiction
over the subject matter and the parties for the purpose of later modifications of that order.” Miss. Code.
Ann. 8 93-5-23 (Supp. 1996). Furthermore, any hearings for custody modification that occur subsequent

to the origina custody proceedings are not considered separate and independent proceedings, but rather



are supplementary to and operate as a continuation of the origina chancery action. Morrisv. Morris, 245
S0.2d 22, 24 (Miss. 1971).

114.  Allenpatently mis-characterizesthe chancery court’ sjudgment regarding the motionfor termination
of parenta rights as if it was flatly denied with prejudice. In fact, the chancellor granted the motion as it
pertained to Chris Lee. However, not wishing to punish Robyn for Chris's actions, the trid court granted
her custody uponthe compl etionof certain requirementsand her promiseto comply withcertainrestrictions.
It isclear that the denid of the motion came with strings attached that required the oversght of both the
chancery court and the guardianad litem. The current posture of this dispute is precisdy the kind of instance
requiring the continuing jurisdiction of the chancery court. Indeed, this continuing jurisdiction is both
contempl ated and mandated by the Missssppi Code. We hereby afirmthe judgment of the chancery court
astothisissue.

. Whether the chancery court as a matter of lawcould restrict the movements
of the parent and child.

115. Robyn Allennext dleges that the chancery court erred asto any redtrictions placed upon herability
to leave the jurisdiction of the court. The wording of the order states as follows: “Without further order of
this court, Robyn is not permitted to remove Madison permanently from its jurisdiction.”

716.  According to Allen, any redtriction on her movement is unenforcegble. Allen cites Bell v. Bell for
the propositionthat redtrictions uponthe relocation of the custodia parent are contrary to the best interests
of the child and has directed that chancery courts withhold gpprova of any such order even if the parties
agree. Bell v. Bell, 572 S0.2d 841, 845 (Miss. 1990). “It is an incident of custody that the parent having

physical custody provide aresidence for the child where he or she thinks appropriate. The location of this



residenceisamatter committedto thediscretionof the custodia parent inthe first instance.” Bell, 572 So.2d
841 at 847.

117.  Allenssamingly takes Bdll out of itsorigind context for the purpose of her gppedal, and thus we must
diginguish it from the facts sub judice. In Bell the husband attempted to enforce a court approved
agreement entered into pursuant to the Irreconcilaible Differences Divorce Act, which mandated that the
children liveinthe Tupdo area until their mgority. 1d. at 843. Thefacts of Bell dearly differ from the facts
of the case before us. Today we are faced with a Situation whereby the mother chooses to move a child to
anew areathat “coincidentaly” happens to be in another state and under the same roof of a man who has
been found by a chancellor to have abused her child. Furthermore, the mother in Bell Smply moved to
Jackson, Missssippi in an effort to obtain gainful employment. |d. Clearly Robyn Allan’ sactions in moving
in with a man who she was ordered not to have contact with or even dlow near her child pursuant to a
restraining order presents awildly different scenario.

118.  Furthermore, adeeper analysis of Bdll provides alegd basis for didinguishing the two. “ Of course,
this opinion only addresses court decrees which require the children to live in one particular community in
a date. Our chancery courts have authority to retain jurisdiction over parties to a divorce and over minor
children whose custody it decrees, see McNally v. McNally, 516 So. 2d 499, 502 (Miss. 1987);
Covington v. Covington, 459 So.2d 780, 782 (Miss. 1984); Mitchell V. Powell,179 So.2d 811, 819
(Miss. 1965) and, in appropriate cases, to order that those children not be removed from this state absent
prior permissonof the Court.” I1d. At 845. It is clear to ustoday that the restrictionupon removing Madison
from the chancery court’ sjurisdictioninitsorder of September 10, 2002, was both valid and enforceable.

We therefore efirmboth the September 10, 2002 order aswell asthe contempt order subsequently entered



agang Robyn Allen for her willful and outrageous violation thereof. Finding no error, we affirm.

[Il1.  Whether the court committed manifest error when it entered an order
transferring custody of the minor child without due process of law.

119. Robyn Allennext assertsthat the tria court erred when it ordered a transfer of custody of Madison
as she dams she was never properly served with a Rule 81 summons pursuant to the Missssippi Rules of
Civil Procedure. In personam service of process on Robyn Allenwas attempted on March 10, 2003 by a
process server. When attempts to do so were unavalling, service was served on her counsdl of record,
William Dreher. The requirements of M.R.C.P. 81 were fully satisfied. Finding no error, we affirm.
V.  Whether the court abused itsdiscretion in refusing to recuseitself after it
took affirmative actions to cause the custody of the minor child to be
changed.
920. Robyn Allenassertsthat the chancellor erred when he refused to recuse himsdlf after requesting that
the guardianad litemfile amotionfor injunctive rdief. Thisissue was considered by the Mississippi Supreme
Court onMarch 20, 2003 pursuant to Allan’spetitionfor review of trid court’s denia of motionfor recusdl.
Her motion was denied, and as such this assgnment of error isresjudicata. Finding no error, we afirm.
21. THE JUDGMENT OF THE CHANCERY COURT OF PEARL RIVER COUNTY IS
HEREBY AFFIRMED. ALL COSTS OF THIS APPEAL ARE ASSESSED TO THE
APPELLANT.
KING, C.J.,BRIDGESAND LEE, P.JJ., MYERS, CHANDLER, GRIFFISAND

BARNES, JJ. CONCUR. [IRVING, J., DISSENTS WITHOUT SEPARATE WRITTEN
OPINION.



